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Analysis on MOFCOM’s Decision to 

 Approve Novartis AG's acquisition of Alcon Inc. with Conditions  

 

By XUE, Yi  

 

On August 13, 2010, China's Ministry of Commerce (the “MOFCOM”) has officially approved 

the concentration of undertakings with respect to Novartis AG's (“Novartis”) acquisition of Alcon 

Inc. (“Alcon”) with conditions. In its decision, the MOFCOM has determined that the aforesaid 

acquisition may eliminate or restrict the competition on the market of ophthalmological 

anti-inflammation /anti-infection products and contact-lens care products, and has attached 

restricting conditions respectively to such products market. It is the sixth case of concentration of 

undertakings that has been approved with conditions since China’s Anti-Monopoly Law (the 

“AML”) took effect in 2008. 

 

According to the public announcement of the MOFCOM, Novartis and Alcon are respectively 

selling ophthalmological anti-inflammation /anti-infection products named Infectoflam and 

TobraDex in China. After the acquisition, their joint global market share shall exceed 55%, and 

their joint market share in China shall exceed 60%. Currently, Alcon’s market share in China is 

over 60%, but Novartis’ market share in China is no more than 1%. 

 

Despite the acquisition may cause little change to the actual market share, and Novartis has 

already decided to strategically quit the global and China market of ophthalmological 

anti-inflammation /anti-infection products, the MOFCOM still require the follows: (1) Novartis 

shall stop selling Infectoflam in China before the end of 2010; (2) within five years of the 

effective date of the MOFCOM’s decision, Novartis shall not put Infectoflam, or same products 

with different name on the China market, nor could Novartis put any of its ophthalmological 

anti-inflammation /anti-infection products which were sold in other countries before the 

acquisition on the China market; and (3) during the five year period, Novartis shall report its 

performance of the preceding commitments to the MOFCOM annually. The restriction is 

extensive, and therefore some comments consider that the MOFCOM’s reasons and conditions of 

restrictions on ophthalmological anti-inflammation /anti-infection products market are “beyond 

comprehension” 

 

Regardless of the comments, there are two noticeable two facts: firstly, except China, competition 

administration of the U.S., EU and Canada have respectively imposed restricting conditions on 

Novartis’ acquisition of Alcon at almost the same time, but the products market restricted in China, 

the U.S., EU and Canada are quite different; secondly, despite the market share of Novartis in 

China is lower than 1%, the market share of Alcon in ophthalmological anti-inflammation 
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/anti-infection products market is high enough (exceeding 60%) to be presumed to have a 

dominant market position on the ophthalmological anti-inflammation /anti-infection products 

market under the AML. 

 

Based on the facts, we consider that the MOFCOM may come up with the decision to restrict 

Novartis and Alcon based on the following concerns: 

 

The MOFCOM tends to be very cautious in examining transnational transactions which are 

governed by multiple jurisdictions, in order to avoid the conflict between its decisions and the 

decisions made by competition administrations from other major jurisdictions. From the 

perspective of the existing cases, if restricting conditions are imposed on one transaction in other 

major jurisdictions, and relevant undertakings retain high market shares in relevant market in 

China or the transaction may affect or impede the competition, restricting conditions are very 

likely to be imposed by the MOFCOM on such transaction; 

 

Additionally, Alcon has a high market share in the ophthalmological anti-inflammation 

/anti-infection products market of China. Although Novartis has a low market share before the 

acquisition (lower than 1%), but it has significant competitive advantages on the market of many 

kind ophthalmological products, such as: injectable miotics, ophthalmological anti-allergics, 

ophthalmological care products, etc. Novartis may, through the acquisition, take advantage of its 

operational advantages, transferred intellectual properties, multiple brands and pricing strategies to 

extensively expand its competitive advantages on the ophthalmological anti-inflammation 

/anti-infection products market of China. The MOFCOM’s concerns on such matter are 

understandable. 

 

Under such premise, the competition administrations usually force the undertakings to quit the 

market to prevent the restriction and elimination the transaction may impose on the 

ophthalmological anti-inflammation /anti-infection products market of China. The measures 

include restricting conditions such as selling the relevant business to the competitors. Actually, the 

FTC has required Novartis to sell Miochol, a kind of injectable miotic product to Bausch & Lomb, 

Inc., a competitor of Novartis. However, the MOFCOM has not imposed similar restrictions on 

the ophthalmological anti-inflammation /anti-infection products. 

 

Such unusual decision made by the MOFCOM may result from its concerns that under the 

condition where Alcon has over 60% market share in the ophthalmological anti-inflammation 

/anti-infection products market in China (especially when there is no equivalent competitor in 

such market), if divestiture of business or assets is directly imposed on Alcon’s ophthalmological 

anti-inflammation /anti-infection products (e.g. force Alcon to sell the relevant business or assets 

to a third party), unfavorable effects to the market may occur, and causing consumers in China 

difficulties in getting ophthalmological anti-inflammation /anti-infection products at reasonable 

price in a short term, and the consumers would be lacking alternative choices, which further 

results in the situation that neither the consumers nor the competitors will benefit from the 

MOFCOM’s restriction in a certain period. 
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Also, the MOFCOM may have consulted with administrating authorities of relevant industries, 

such as the Ministry of Health and the State Food and Drug Administration. To some extent, 

opinions from the administrating authorities may affect whether the MOFCOM impose 

restrictions on the transaction and the specific measures adopted by the MOFCOM. 

 

In general, based on our analysis, the MOFCOM’s restrictions to enforce Novartis’ strategic 

quitting on the global and China ophthalmological anti-inflammation /anti-infection products 

markets may after all be regarded as a reasonable and rational choice. 

 

 
For further information relating to this newsletter or the PRC anti-monopoly rules and 
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