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1. INTRODUCTION 

 

The Ministry of Commerce of the People’s Republic of China (“MOFCOM”) 

has issued the Announcement of the Anti-monopoly Examination Decision on the 

Conditional Approval for Penelope Company Limited’s Acquisition of Savio Macchine 

Tessili S.p.A. (the “Announcement”) on 31 October 2011. This is the eighth 

conditional clearance decision since the introduction of the Anti-monopoly Law of the 

People’s Republic of China (the “AML”). 

 

According to the Announcement, Penelope Company Limited (“Penelope”) 

submitted the notification for its acquisition of Savio Macchine Tessili S.p.A. 

(“Savio”) (the “Transaction”) on 14 July 2011. MOFCOM officially accepted the 

case on 5 September and finally rendered a conditional clearance decision on 31 

October. 

 

According to the Announcement, MOFCOM defined the relevant market of the 

Transaction as “the market for the electronic yarn clearers for automatic winders”. In 

2010, there were only two competitors manufacturing electronic yarn clearers for 

automatic winders in the global market, namely, Uster Technologies Co., Ltd. 

(“Uster”, Penelope’s parent company, Alpha Private Equity Fund V is the largest 

shareholder of Uster.) and Loepfe Brothers Ltd. (“Loepfe”, the wholly-owned 

subsidiary of Savio), with a market share of 52.3% and 47.7% respectively. The 

market shares in China for electronic yarn clearers for automatic winders were similar 

as above. Furthermore, MOFCOM considered the entry barriers to the market for 

electronic yarn clearers for automatic winders are significant. 
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Upon the completion of the Transaction, Alpha Private Equity Fund V (“Alpha 

V”), the controlling shareholder of Penelope, will hold a 27.9% equity stake in Uster 

and 100% equity stake in Loepfe respectively. Under the above circumstances, the 

key issue which attracted MOFCOM’s attention was the possibility of Alpha V’s 

participation in or influence over the operation of Uster and Loepfe. In particular, 

MOFCOM examined the shareholding structure of Uster, voting mechanism and 

attendance records at shareholders meetings, board composition and board voting 

mechanism, and found that “the possibility of Alpha V’s participation in or influence 

over the operation of Uster could not be excluded”. 

 

Based on the above, MOFCOM concluded that the Transaction has or is likely to 

have the effect of eliminating or restricting competition in the market for electronic 

yarn clearers for automatic winders. In order to resolve the above concern, MOFCOM 

required Alpha V to transfer its shareholding in Uster to an independent third party 

within six months. 

 

2. ANALYSIS AND COMMENTS 

 

Some common patterns of MOFCOM’s merger control review practice are 

demonstrated in the review process for this Transaction. For example, it typically 

takes at least around four months to obtain MOFCOM’s approval since the 

notification has been submitted; and MOFCOM attaches great importance to the data 

or comments from other governmental authorities, industry associations, competitors 

in the same market and downstream entities when assessing the relevant issues, such 

as the competition status for the market, supply and demand structure, purchase mode, 

and market entry. 

 

Alpha V is the largest shareholder of Uster and will become Loepfe’s controlling 

shareholder after the completion of the Transaction. The market for electronic yarn 

clearers for automatic winders is highly concentrated and difficult to enter. Moreover, 

upon the completion of the Transaction, Uster and Loepfe may coordinate their 

business activities and thus the Transaction will have or will be likely to have the 

effect of eliminating or restricting competition in the market for electronic yarn 

clearers for automatic winders. In consideration of the above facts, it is 

understandable that MOFCOM decided to attach conditions to the Transaction. 

However, the reasons and analysis provided by MOFCOM in the Announcement 

seems to be unusual and weak.   

 

The Announcement shows that, based on its examination on “the shareholding 

structure of Uster, voting mechanism and attendance records at shareholders meetings, 

board composition and board voting mechanism”, MOFCOM concluded that “the 

possibility of Alpha V’s participation in or influence over the operation of Uster could 

not be excluded”. It might be doubtful as to whether it is sufficient to recognize a 

shareholder’s “control” over or “decisive influence” on a company merely based on 
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the fact that the shareholder attended shareholder meetings, board meetings or 

exercised its voting rights. There are no express rules on how to define “control” in 

the existing anti-monopoly related laws and regulations in China. Since the 

Announcement provides insufficient analysis, MOFCOM’s conditional approval 

decision  seems to be lack of persuasiveness if such conditions were mainly based on 

the reason that “the possibility of participation in or influence over the operation 

could not be excluded”. 

 

3. CONCLUSION 

 

We recommend that the business undertakings shall not only need to take into 

account the statutory examination period stipulated in the China Anti-monopoly Law, 

but also shall fully consider the practical time MOFCOM requires to examine an 

undertakings concentration when they plan the closing conditions  and time frame 

for a transaction. In addition, it is also recommended that  undertakings shall be 

well-prepared for the possible different opinions from MOFCOM on certain matters, 

e.g. “control” over an undertaking when they draft the notification.  
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